to its being "significant and substantial," and I have also taken
into account the high degree of negligence as discussed above in
my analysis of the issue of "unwarrantable failure."  Petitioner
had, in its petition for assessment of civil penalty, requested a
penalty of $1000.  However, inasmuch as I have found that the use
of a scoop battery charger, in the crosscut between the 3rd and
4th entry, did not constitute a violation of section 75.500(d), I
find that a penalty of $500 is appropriate.

At the hearing, Petitioner indicated that Citation Number
2811667 was vacated by the Mine Safety and Health Administration
effective February 27, 1986.  petitioner made a motion that the
Notice of Contest, contesting this order, SE 86-106-R be dis-
missed.  Respondent indicated that .it did not have any'objection.
Therefore, the Notice of Contest, SE 86-106-R is DISMISSED.

At the hearing, at the conclusion of the Petitioner's case,
Respondent made motion to dismiss. In litjht of my decision this
motion is DENIED.

ORDER

Based on the above findings of fact and conclusions of  law,
Respondent, is ORDERED to pay the sum of  $500 within  30  days  of
the date of  this decision as a civil  penalty for  the  violation
found wherein.

It is  further ORDERED that Respondent's motion  to dismiss is
DENIED.

It  is   further  ORDERED  that  the  Notice  of  Contest,   SE   86-106-R,
be  DISMISSED.     It  is  further ORDERED  that the Notice  of  Contest,
SE   86-105-R   be  DISMISSED.

Avram Weisberger
Administrative  Law Judge
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